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Dear Mia:

On behalf of our client, United Park City Mines Company (UPCM), we are writing in
response to your Request for Good Faith Offer that we received on July 22,2009. Subject to the
issues discussed below, UPCM is willing and able to perform the work contemplated in your
request. Please find enclosed a draft Administrative Settlement Agreement and Order on Consent
for Remedial Investigation/Feasibility Study for Lower Silver Creek, Operable Unit 2,
Richardson Flat Tailings Site (the “AOC”). The enclosed draft AOC will constitute a good faith
offer by UPCM to perform the remedial investigation/feasibility study (RI/FS).

Many of our proposed changes reflect the inclusion or deletion of alternative language
from EPA’s Revised Model Administrative Order on Consent for Remedial Investigations and
Feasibility Study (the “Model AOC”). Most of the changes are self-explanatory. Nevertheless,
we would like to take this opportunity to discuss the rationale for several proposed revisions of a
substantive nature, in the hope that doing so will facilitate the upcoming negotiation session.

Section V_— Findings of Fact. UPCM is particularly sensitive to some of the factual
issues presented in the draft AOC. UPCM believes that it is important to distinguish that
neither UPCM nor its predecessors ever owned or operated property or assets in Lower
Silver Creek. Moreover, tailings from UPCM and its predecessors came to be located in
Richardson Flat OU-1.

Section IX — Work to be Performed. Under the Model AOC, EPA can either include a
detailed list of deliverables, or can agree to an attached statement of work. Consistent
with the successful approach taken in the RD/RA Consent Decree for the Richardson Flat
Tailings Site, we propose that UPCM prepare a detailed Work Plan to be preapproved by
EPA and attached to the AOC. This will ensure that there are no future disagreements as
to the scope of the Work or how it will be accomplished, and provides UPCM the ability
to outline to management the nature of the work for budgeting certainty. The Work Plan
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can outline procedures for addressing field modifications should circumstances arise that
would warrant a modification to the Scope of Work. Furthermore, this will ensure
agreement as to what degree UPCM will be relying or building upon data already
collected by EPA.

Section XII — Site Access and Institutional Controls. We have omitted the discretionary
language from the Model AOC requiring UPCM to obtain access agreements and use
limitations on properties it does not own. UPCM owns none of the property comprising
the OU2 Site. It would be complicated, time-consuming, potentially expensive, and
perhaps even impossible for UPCM to obtain the access and controls anticipated by the
Model AOC. Moreover, access by UPCM will be challenging because it must be
obtained from many of UPCM’s competitors in the market and municipal agencies to
which UPCM is subject. UPCM is willing to work with EPA to assist in arranging access
and negotiating institutional controls, but is unable to take the lead or take responsibility
for providing access. As you are aware, UPCM has very limited assets that it can
contribute to the Site. In this situation, EPA is far better situated to accomplish this task,
particularly in light of its substantial statutory authorities under Section 104 of CERCLA.

Section XVIII — Payment of Past Response Costs. The provisions requiring UPCM to
pay past costs for the Site have been deleted. UPCM is the only potential responsible

party (PRP) under CERCLA that has actively demonstrated any willingness to cooperate
with EPA or the State for this Site. In these circumstances, we believe it is unduly
burdensome for UPCM to be expected to pay past response costs. Moreover, UPCM is
only one of many PRPs for this Site, including orphan parties. We believe any liability
for UPCM is minimal and is likely severable. We therefore request EPA to exercise its
discretion in waiving past costs.

Section XVI — Stipulated Penalties. UPCM wants to make it clear in the AOC that
despite the stipulated penalties section, the agency may, in its sole discretion, impose or
lessen a penalty. Under the Model AOC, stipulated penalty amounts are discretionary
with EPA. UPCM has been and continues to be a very cooperative party, especially in
the circumstance of Lower Silver Creek. The stipulated penalties proposed do not reflect
this cooperative attitude. UPCM has proposed the minimum amounts sought from
cooperative parties suggested in the Memorandum from Kenneth Patterson, Director,
Regional Support Division, Environmental Protection Agency to Regional Superfund
Legal Branch Chiefs, Regions I-X and Superfund Division Directors, Regions I-X (July
17,2009).

Section XXVI — Financial Assurance. It would be unreasonably disruptive to UPCM’s
operations and unduly burdensome for UPCM to post financial assurance for the RI/FS.
Under applicable guidance, EPA has discretion, on a case-by-case basis, to determine
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what, if any, financial assurance is appropriate in the context of an RI/FS AOC. See
Revisions to the Interim Guidance on PRP Participation (OSWER Directive 9835.2A).
We note that EPA waived financial assurance in both the Richardson Flat RI/FS AOC
negotiated in 2000 and the Empire Canyon EE/CA AOC negotiated in 2002.

We look forward to engaging EPA in further discussions for this Site and hope that we
can find a mutually agreeable solution. We again thank you for efforts on this matter and look
forward to continuing to work with EPA to address the challenges in the Silver Creek Watershed.

Very Truly Yours,

AND CYTLER LLP

cc: K. Gee
M. O’Reilly
K. Hernandez
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ADMINISTRATIVE SETTLEMENT AGREEMENT AND ORDER ON CONSENT
FOR REMEDIAL INVESTIGATION/FEASIBILITY STUDY

Lower Silver Creek, Richardson Flat Site, Operable Unit No. 2

I. JURISDICTION AND GENERAL PROVISIONS

1. This Administrative Settlement Agreement and Order on Consent (‘“Settlement
Agreement”) is entered into voluntarily by the United States Environmental Protection Agency
(“EPA”) and United Park City Mines Company, (“Respondent”). The Settlement Agreement
concerns the preparation and performance of a remedial investigation and feasibility study
(“RI/FS”) for the Lower Silver Creek Site, Operable Unit 2 of the Richardson Flat Tailings Site,
located near Park City, Utah (“Site”) and the reimbursement for future response costs incurred

by EPA in connection with the RI/FS;as-wel-asPastResponse-Costs.

2. This Settlement Agreement is issued under the authority vested in the President of
the United States by Sections 104, 107 and 122 of the Comprehensive Environmental Response,
Compensation, and Liability Act, as amended, 42 U.S.C. §§ 9604, 9607 and 9622 (“CERCLA”).
This authority was delegated to the Administrator of EPA on January 23, 1987, by Executive
Order 12580, 52 Fed. Reg. 2926 (Jan. 29, 1987), and further delegated to Regional
Administrators on May 11, 1994, by EPA Delegation Nos. 14-14-C and 14-14-D. This authority
was further redelegated by the Regional Administrator of EPA Region 8 to the Assistant
Regional Administrator, Office of Ecosystem Protection and Remediation by EPA Delegation
No. 14-14-C.

3. In accordance with Sections 104(b)(2) and 122(j)(1) of CERCLA, 42 US.C. §§
9604(b)(2) and 96220(j)(1), EPA notified the United States Department of the Interior and the
Utah Department of Environmental Quality on November 19, 1999, of negotiations with
potentially responsible parties regarding the release of hazardous substances that may have
resulted in injury to the natural resources under Federal and State trusteeship. Subsequent notice

regarding Operable Unit 2 of the Richardson Flat Tailings Site was given to these parties on June
24,2009.

4. EPA and Respondent recognize that this Settlement Agreement has been negotiated
in good faith and that the actions undertaken by Respondent in accordance with this Settlement
Agreement do not constitute an admission of any liability. Respondent does not admit, and
retains the right to controvert in any subsequent proceedings other than proceedings to
implement or enforce this Settlement Agreement, the validity of the findings of fact, conclusions
of law and determinations in Sections V and VI of this Settlement Agreement. Respondent
agrees to comply with and be bound by the terms of this Settlement Agreement and further
agrees that it will not contest the basis or validity of this Settlement Agreement or its terms.




II. PARTIES BOUND

5. This Settlement Agreement applies to and is binding upon EPA and upon
Respondent and its successors and assigns. Any change in ownership or corporate status of
Respondent including, but not limited to, any transfer of assets or real or personal property shall
not alter such Respondent’s responsibilities under this Settlement Agreement.

6. Respondent shall ensure that its contractors, subcontractors, and representatives
engaged in the Work as defined herein receive a copy of this Settlement Agreement and comply
with this Settlement Agreement. Respondent shall be responsible for any_such noncompliance
with this Settlement Agreement.

7. The undersigned representative of Respondent certifies that he or she is fully
authorized to enter into the terms and conditions of this Settlement Agreement and to execute
and legally bind Respondent to this Settlement Agreement.

III. STATEMENT OF PURPOSE

8. In entering into this Settlement Agreement, the objectives of EPA and Respondent
are: (a) to determine the nature and extent of contamination and any threat to the public health,
welfare, or the environment caused by the_presence, release or threatened release of hazardous
substances, pollutants or contaminants at or from the Site, by conducting a Remedial
Investigation as more specifically set forth in the Statement of Work (“SOW?”) attached as
Appendix A to this Settlement Agreement; (b) to identify and evaluate remedial alternatives to
prevent, mitigate or otherwise respond to or remedy any release or threatened release of
hazardous substances, pollutants, or contaminants at or from the Site, by conducting a Feasibility
Study as more specifically set forth in the SOW in Appendix A to this Settlement Agreement;
and (c) to recover response and oversight costs incurred by EPA with respect to this Settlement

Agreement;-as-weH-asPast-Respense-Costs.

9. The Work conducted under this Settlement Agreement is subject to approval by
EPA and shall provide all appropriate and necessary information to assess Site conditions and
evaluate alternatives to the extent necessary to select a remedy that will be consistent with
CERCLA and the National Oil and Hazardous Substances Pollution Contingency Plan, 40 C.F.R.
Part 300 (“NCP”). Respondent shall conduct all Work under this Settlement Agreement in
compliance with CERCLA, the NCP, and all applicable EPA guidaneesguidance, policies, and
procedures.

IV. DEFINITIONS

10. Unless otherwise expressly provided herein, terms used in this Settlement
Agreement that are defined in CERCLA or in regulations promulgated under CERCLA shall
have the meaning assigned to them in CERCLA or in such regulations. Whenever terms listed
below are used in this Settlement Agreement or in the appendices attached hereto and
incorporated hereunder, the following definitions shall apply:
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a. “CERCLA” shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. §§9601, et seq.

b. “Day” shall mean a calendar day. In computing any period of time under
this Settlement Agreement, where the last day would fall on a Saturday, Sunday, or
federal holiday, the period shall run until the close of business of the next working day.

c. “Effective Date” shall be the effective date of this Settlement Agreement
as provided in Section XXIX.

d. “EPA” shall mean the United States Environmental Protection Agency
and any successor departments or agencies of the United States.

e. “Engineering Controls” shall mean constructed containment barriers or
systems that control one or more of the following: downward migration, infiltration or
seepage of surface runoff or rains, or natural leaching migration of contaminants through
the subsurface over time. Examples include caps, engineered bottom barriers,
immobilization processes, and vertical barriers.

f.  “Future Response Costs” shall mean all costs, including, but not limited
to, direct and indirect costs, that the United States incurs in reviewing or developing
plans, reports and other items pursuant to this Settlement Agreement, verifying the Work,
or otherwise implementing, overseeing, or enforcing this Settlement Agreement,
including but not limited to, payroll costs, contractor costs, travel costs, laboratory costs,
Agency for Toxic Substances and Disease Registry (“ATSDR”) costs, the costs incurred
pursuant to Paragraph 54 (costs and attorneys fees and any monies paid to secure access,
including the amount of just compensation) and Paragraph 40 (emergency response)s-and

g. “Institutional controls” shall mean non-engineered instruments, such as
administrative and/or legal controls, that help to minimize the potential for human
exposure to contamination and/or protect the integrity of a remedy by limiting land
and/or resource use. Examples of institutional controls include easements and covenants,
zoning restrictions, special building permit requirements, and well drilling prohibitions.

h.  “Interest” shall mean interest at the rate specified for interest on
investments of the EPA Hazardous Substance Superfund established by 26 US.C. §
9507, compounded annually, in accordance with 42 U.S.C. § 9607(a). The applicable
rate of interest shall be the rate in effect at the time the interest accrues. The rate of
interest is subject to change on October 1 of each year.




j-  “NCP” shall mean the National Oil and Hazardous Substances Pollution
Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605,
codified at 40 C.F.R. Part 300, and any amendments thereto.

k.  “Paragraph” shall mean a portion of this Settlement Agreement identified

by an Arabic numeral. References-to-paragraphs—in-the-SOW-will-be-so-identified-(for

£ 3
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1.  “Parties” shall mean EPA and Respondent

m. “Past Response Costs” shall mean all costs, including, but not limited to,
direct and indirect costs, that the United States paid at or in connection with the Site
through December 31, 2008, plus Interest on all such costs which has accrued pursuant to
42 US.C. § 9607(a) through such date.

n. “RCRA” shall mean the Resource Conservation and Recovery Act, also
known as the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901, et seq.

Seetion-¥V-2

g—r._"“Settlement Agreement” shall mean this Administrative Settlement Agreement and
Order on Consent, the SOW-Work Plan, all appendices attached hereto (listed in Section
IT) and all documents incorporated by reference into this document ineluding

PrOSFe eports)-are-corpoeratedinto-and-become-a—part-ot-the—>e Argreernen
upon-approval-by-EPA. In the event of conflict between this Settlement Agreement and
any appendix or other incorporated documents, this Settlement Agreement shall control.




£s.  “Site” shall mean the Lower Silver Creek Site, Operable Unit 2 of the
Richardson Flats Tailings Superfund Site, encompassing approximately 1,875 acres in
Park City, Summit County, Utah, and depicted generally on the map attached as
Appendix B. Lower Silver Creek is situated east of Highway 40, bounded by Highway
248 on its southern end and Interstate 80 to the north. It is located in Township 1 South
Range 4 East, in Sections 10, 11, 15, 14, 22, 23, 27, 26, and 35, with approximately 500
feet occurring in Section 2 of Township 2 South Range 4 East. The &S€ Site ranges in
width from 2,100 feet at the southern boundary to 3,800 feet near Pivotal Promontory
Road. The Site is located in Summit County, Utah.

s—=State”shall mean-the-State-of Utah-t. “State” shall mean the State
of Utah.

‘% 10 ‘e 79

u. “Waste Material” shall mean (1) any “hazardous substance” under Section
101(14) of CERCLA, 42 US.C. § 9601(14); (2) any pollutant or contaminant under
Section 101(33) of CERCLA, 42 U.S.C. § 9601(33); (3) any “solid waste” under Section
1004(27) of RCRA, 42 U.S.C. § 6903(27).

v. “Work” shall mean all activities Respondent is required to perform under
this Settlement Agreement, except those required by Section XIV (Retention of Records).

V. FINDINGS OF FACT1

11. The Lower Silver Creek Site (“Site”), which is Operable Unit 2 of the Richardson
Flat Tailings Site, is located two miles east of Park City, in Summit County, Utah. The Site is
part of the Silver Creek Watersheds-a-term-used-to-deseribe-anareatmpacted-by-historic-mining
of lead;—zine;gold;silverand-eopper. Mining operations preximate-tewithin the Park City and

inr—the—Silver—Creek—Watershed—were—prolifie—andMining District reportedly produced
approximately 16 million tons of ore between 1875 and 1967. The Site extends over 424.5 miles

along the banks of Silver Creek from State-Reute-248U.S. Highway 40 on the southern end of
the Site downstream to Interstate 80 on the northern end of the Site.

12. Site—seHSoil samples indieatehave indicated high concentrations of lead (26,200
mg/kg), arsenic (745 mg/kg), zinc (18,700 mg/kg) and cadmium (119 mg/kg)_in certain soils
within the Site. Surface water een{mnsmg@em_xﬂgd elevated levels of cadmium (47.5
ug/l), lead (40 ug/l) and zinc (9,310 ug/l)_in _certain stretches of Silver Creek. EPA estimates that




there are 1,479,000 cubic yards of mining waste, extending over 400 acres along the flood plain
of the Silver Creek, including wetlands. The primary land use on the Site is commercial
livestock grazing, however, the Site also hosts recreational use. A former rail line has been
converted into a recreational trail and is now used extensively for hiking, biking, observing
wildlife, and accessing Silver Creek for fishing. In addition, the Summit County Fire House is
located within the Site and is regularly occupied. The area surrounding the Site is being
developed with commercial businesses to the west and a residential community to the east. The
Echo Reservoir, a source of drinking water, is located 12.5 miles downstream of the Site.

13. Respondent,mgm came to own and operate mines—and-mills—such-as-the

MMW m the late 1800s and early 1900s—,

course of t1me %wggg__m_ﬂhng operatrons resulted in fluvial

transport of tailings and mining waste downstream to the Site.

14. Approximately Fseven million tons of tailings are located at Operable Unit 1 of the
Richardson Flat Tarllngs Site (“OUl”) whrch is dlrectly upgradrent and contlguous to the Site,

£r-en+9£l—l—te—9U—2—Respondent has conducted operatlons contmues to own, and isin the process
Of 1mplementmg remedlal actions at OU4—QQ%M

15. Within—theStudies conducted to date indicate that, within the OU2 Site boundary,

there are two primary tailings deposit areas of concerns. the Atkinson Tailing Deposit and the
Big Four Exploration Company Tailing Deposit. On-Site contamination is also due to the
historic on-Site operation of the Big Four Mill, which reprocessed tailings washed down from

the upper S1lver Creek watershed! gggpgggggt g;g r_]gt ggg g; ggg atg tl_:g étg nson Tgl!gng

16. Observed contaminant release has been documented through chemical analysis.
Hazardous substances attributable to the Site were detected at concentrations greater than three
times the upstream and benchmark concentrations.

17. The entire portion of the Lower Silver Creek that flows through the Site
(approximately 4.5 miles of stream reach) is bordered by wetlands. The surface water samples

-6-




indicate that cadmium, lead and zinc concentrations exceed water quality standards for
protection of aquatic life. A drinking water supply intake is located within 12.5 miles of the Site.
The soils exposure pathway for lead, arsenic and cadmium potentially impacts—a—terrestriat
sensitive-environment-Ovetlands); commercial livestock grazing and production, and recreational

users, including those using an equestrian center adjacent to the Site and a nearby golf course.
Wetland areas are also potentially impacted. This same pathway_potentially exists for people
working at a local County Fire Station, County Sheriff facility, and a nearby waterpublically-
owned wastewater treatment plant and_a cement plant. Further, exposed tailings material in the
northern portion of the Site presents the potentlal for airborne migration of contammants such as
lead and arsenic. No data ¢ ¢ ese pote

18. Depending on the level of exposure, lead can adversely affect the nervous system,
kidney function, immune system, reproductive and developmental systems and the
cardiovascular system. Lead is persistent in the environment and accumulates in soils and
sediments. Ecosystems near sources of lead demonstrate a wide range of adverse effects
including loss of biodiversity, changes in community composition, decreased growth and
reproductive rates in plants and animals, and neurological effects in vertebrates. Cadmium and
its compounds are extremely toxic even in low concentrations, and will bioaccumulate in
organisms and ecosystems.

19. The Site, Operable Unit 2 of the Richardson Flat Tailings Site, is not proposed for
listing on the National Priorities List. Operable Unit 1 of the Richardson Flat Tailings Site,
which is directly upgradient and contiguous to the Site, was originally proposed for inclusion on

the National Priorities List (“NPL”) pursuant-to-CERCEA—Seetion10542-U-5-C—§-9605;-0n
Septembe D02—but—-has-never—been-tisted-on June 24, 1988, Due to scoring issues and

20. Respondent, United Park City Mines Company, is a corporation doing business in
the State of Utah and incorporated in the State of Delaware on May 8, 1953. Respondent is aone

of several responsible partyparties for OU2 under CERCLA Section 107(a)-tr-eonnection—with
he Si o facility

VI. CONCLUSIONS OF LAW AND DETERMINATIONS
Based on the Findings of Fact set forth above, EPA has determined that:

21. The Lower Silver Creek Site, Operable Unit 2 of the Richardson Flat Tailings Site,
is a “facility” as defined in Section 101(9) of CERCLA, 42 U.S.C. § 9601(9).

22. The contamination found at the Site, as identified in the Findings of Fact above,
includes “hazardous substances” as defined in Section 101(14) of CERCLA, 42 US.C. §
9601(14).




23. The conditions described in the Findings of Fact above constitute an actual and/or
threatened “release” of a hazardous substance from the facility as defined in Section 101(22) of
CERCLA,42 US.C. § 9601(22).

24, Respondent is a “person” as defined in Section 101(21) of CERCLA, 42 USC. §
9601(21).

25. Respondent is a responsible party under Sections 104, 107 and 122 of CERCLA, 42
U.S.C. §§ 9604, 9607 and 9622.

26. The actions required by this Settlement Agreement are necessary to protect the
public health, welfare or the environment, are in the public interest, 42 U.S.C. § 9622(a), are
consistent with CERCLA and the NCP, 42 U.S.C. §§ 9604(a)(1), 9622(a), and will expedite
effective remedial action and minimize litigation, 42 U.S.C. § 9622(a).

27. EPA has determined that Respondent is qualified to conduct the RI/FS within the
meaning of Section 104(a) of CERCLA, 42 US.C. § 9604(a), and will carry out the Work
properly and promptly, in accordance with Sections 104(a) and 122(a) of CERCLA, 42 US.C.
§§ 9604(a) and 9622(a), if Respondent eemplycomplies with the terms of this Settlement
Agreement.

VII. SETTLEMENT AGREEMENT AND ORDER

28. Based upon the foregoing Findings of Fact and Conclusions of Law and
Determinations, it is hereby Ordered and Agreed that Respondent shall comply with all
provisions of this Settlement Agreement, including, but not limited to, all appendices to this
Settlement Agreement and all documents incorporated by reference into this Settlement
Agreement.

VIII. DESIGNATION OF CONTRACTORS AND PROJECT COORDINATORS

29. Selection of Contractors, Personnel. All Work performed under this Settlement
Agreement shall be under the direction and supervision of qualified personnel. Within30-days




Durlng the course of the RI/FS, Respondent shall notify EPA in wrltmg of any changes or
additions in the personnel used to carry out such Work, providing its names, titles, and
qualifications. EPA shall have the-same right to disapprove changes and additions to personnel

as-it-has-hereunderregarding-the-initial-notificationin its discretion.

30. Within30-days-afterthe-Effective-Date;-Respondent shal-desisnate-ahas designated
Kerry C, Gee as its Project Coordinator who shall be responsible for administration of all actions

by Respondent requlred by thls Settlement Agreement—a-nd—shal—l—s&bmt—te—EllA—t-he—des%ﬂated

quahﬁea&o&sw%m—lS—days—follomng—EPA—s—dmappm%l— Respondent shall have the rlght to

change its Project Coordinator, subject to EPA’s right to disapprove. Respondent shall notify
EPA 30 days before such a change is made. The initial notification may be made orally, but

shall be promptly followed by a wntten notlﬁcatlon Reeel-pt—by—l-’cespendemls—?mjeet




Cell: 801-6940332

31. EPA has designated Kathryn Hernandez of EPA’s Ecosystems Protection and
Remediation Office, Region 8, as its Project Coordinator. EPA will notify Respondent of a
change of its designated Project Coordinator. Except as otherwise provided in this Settlement
Agreement, Respondent shall direct all submissions required by this Settlement Agreement to the
Project Coordinator at:

KathyraKathryn Hernandez
Remedial Project Manager

Superfund Remedial Section, 8EPR-RA
US EPA, Region VIII,

1595 Wynkoop Street

Denver, Colorado 80202

32. EPA’s Project Coordinator shall have the authority lawfully vested in a Remedial
Project Manager (“RPM”) and On-Scene Coordinator (“OSC”) by the NCP. In addition, EPA’s
Project Coordinator shall have the authority consistent with the NCP, to halt any Work required
by this Settlement Agreement, and to take any necessary response action when s’he determines
that conditions at the Site may present an immediate endangerment to public health or welfare or
the environment. The absence of the EPA Project Coordinator from the area under study
pursuant to this Settlement Agreement shall not be cause for the stoppage or delay of Work.

33. EPA shall arrange for a qualified person to assist in its oversight and review of the
conduct of the RI/FS, as required by Section 104(a) of CERCLA, 42 U.S.C. Section 9604(a).
Such person shall have the authority to observe Work and make inquiries in the absence of EPA,
but not to modify the RI/FS Work Plan.

IX. WORK TO BE PERFORMED

34. Aectivities-and-DeliverablesRI/FS Work Plan. Respondent shall conduct activities
and submit plans, reports or other deliverables as provided by the attached SOWRI/FS Work
Plan, which is incorporated by referencesfor-the-development-of-the-RIES_and hereby approved
by EPA. All such Work shall be conducted in accordance with the provisions of this Settlement
Agreement, the SOWRI/FS Work Plan, CERCLA, the NCP and EPA guidance, including, but
not limited to, the “Interim Final Guidance for Conducting Remedial Investigations and
Feasibility Studies under CERCLA” (OSWER Directive # 9355.3-01, October 1988 or
subsequently issued guidance), “Guidance for Data UseabiityUsability in Risk Assessment”
(OSWER Directive #9285.7-05, October 1990 or subsequently issued guidance), and-guidanee
fefefeﬂeed—thepem—aﬂd—uwdaﬂees—refefeﬂeed—fn—%he—%%as may be amended or modlﬁed by
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Plan—AH-planss+eports-and-other—deliverablesby the Work Plan will be reviewed and approved
by EPA pursuant to Section X (EPA Approval of Plans and Other Submissions). Upon EPA’s

request, Respondent shall also provide copies of plans, reports or other deliverables to
Community Advisory Groups, Technical Assistance Grant recipients or any other entities as
directed by EPA. Upon request by EPA, Respondent shall submit in electronic form all portions
of any plan, report or other deliverable Respondent arejs required to submit pursuant to
provisions of this Settlement Agreement.
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38. Meetings. Respondent shall make presentations at, and participate in, meetings at
the request of EPA during the initiation, conduct, and completion of the RI/FS. In addition to
discussion of the technical aspects of the RI/FS, topics will include anticipated problems or new
issues. Meetings will be scheduled at EPA’s discretion.

39. Progress Reports. In-addition-to-the-plans;reports-and-otherdeliverablessetforth-in
this-Settlement-Agreement;-Respondent shall provide to EPA menthlyquarterly progress reports

by the 15th day of the following month. At a minimum, with respect to the preceding month,
these progress reports shall (1) describe the actions which have been taken to comply with this
Settlement Agreement during that month, (2) include all results of sampling and tests and all
other data received by Respondent, (3) describe Work planned for the next two months with
schedules relating such Work to the overall project schedule for RI/FS completion, and (4)
describe all problems encountered and any anticipated problems, any actual or anticipated
delays, and solutions developed and implemented to address any actual or anticipated problems
or delays.

40. Emergency Response and Notification of Releases.

a. In the event of any action or occurrence during performance of the Work
which causes or threatens a release of Waste Material from the Site that constitutes an
emergency situation or may present an immediate threat to public health or welfare or the
environment, Respondent shall immediately take all appropriate action. Respondent shall take
these actions in accordance with all applicable provisions of this Settlement Agreement,
including, but not limited to, the Health and Safety Plan, in Settlement—Agreementorder to
prevent, abate or minimize such release or endangerment caused or threatened by the release.
Respondent shall also immediately notify the EPA Project Coordinator or, in the event of his/her
unavailability, an On Scene Coordinator (““OSC”) or Curtis Kimbel, Emergency Response Unit,
EPA Region 8 Preparedness, Assessment and Emergency Response Program, at 303-312-6108,
and the Region 8 Emergency Response Spill Report Hotline, at 1-800-227-8914 of the incident

or Slte condmons Ta—the-event-that Respondentfailto-take—appropriatefesponse—action—as
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b. In addition, in the event_that Respondent causes or becomes aware of any

release of a hazardous substance from the Site, Respondent shall immediately notify the EPA
Project Coordinator, an OSC or the Regional Duty Officer at Region 8 Emergency Response
Spill Report Hotline, at 1-800-227-8914 and the National Response Center at (800) 424-8802.
Respondent shall submit a written report to EPA within 7 days after each release, setting forth
the events that occurred and the measures taken or to be taken to mitigate any release or
endangerment caused or threatened by the release and to prevent the reoccurrence of such a
release. This reporting requirement is in addition to, and not in lieu of, reporting under Section
103(c) of CERCLA, 42 U.S.C. § 9603(c), and Section 304 of the Emergency Planning and
Community Right-To-Know Act of +986;42]1986,42 U.S.C. § 11004, et seq.

X. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

4]1. After review of any plan, report or other item that is required to be submitted for
approval pursuant to this Settlement Agreement, in a notice to Respondent EPA shall: (a)
approve, in whole or in part, the submission; (b) approve the submission upon specified
conditions; (c) modify the submission to cure the deficiencies; (d) disapprove, in whole or in
part, the submtssnon dlrectmg that Respondent modify the submtssnon or (e) any combination of
the above. A al ] s
W_Qr_kJZlan._However "EPA shall not modlfy a submtssnon w1thout flrst provndlng Respondent at
least one notice of deficiency and an opportunity to cure within 30 days, except where to do so
would cause serious disruption to the Work or where previous submission(s) have been
disapproved due to material defects.

42. In the event of approval, approval upon conditions, or modification by EPA,
pursuant to Subparagraph 41(a), (b), (¢) or (e), Respondent shall proceed to take any action
required by the plan, report or other deliverable, as approved or modified by EPA subject only to
its right to invoke the Dispute Resolution procedures set forth in Section XV (Dispute
Resolution) with respect to the modifications or conditions made by EPA. Following EPA
approval or modification of a submission or portion thereof, Respondent shall not thereafter alter
or amend such submission or portion thereof unless directed by EPA. In the event that EPA
modifies the submission to cure the deficiencies pursuant to Subparagraph 41(c) and the
submission had a material defect, EPA retains the right to seek stipulated penalties, as provided
in Section XVI (Stipulated Penalties).

43. Resubmission.

a. Upon receipt of a notice of disapproval, Respondent shall, within 15 days or
such longer time as specified by EPA in such notice, correct the deficiencies and resubmit the
plan, report, or other deliverable for approval. Any stipulated penalties applicable to the
submission, as provided in Section XVI, shall accrue during the 15-day period or otherwise
specified period but shall not be payable unless the resubmission is disapproved or modified due
to a material defect as provided in Paragraphs 44 and 45.

b. Notwithstanding the receipt of a notice of disapproval, Respondent shall
proceed to take any action required by any non-deficient portion of the submission, unless
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otherwise directed by EPA. Implementation of any non-deficient portion of a submission shall
not relieve Respondent of any liability for stipulated penalties under Section XVI (Stipulated
Penalties).

Report-and-Treatabil esting-Work-Plan-and-Sampling-and-Ana an-and-bra ASHo
Study—Repert—While awaiting EPA approval, approval on condition or modification of these
deliverables, Respondent shall proceed with all other tasks and activities which may be

conducted independently of these deliverables, in accordance with the schedule set forth under
this Settlement Agreement.

44. If EPA disapproves a resubmitted plan, report or other deliverable, or portion
thereof, EPA may again direct Respondent to correct the deficiencies. EPA shall also retain the
right to modify or develop the plan, report or other deliverable. Respondent shall implement any
such plan, report, or deliverable as_reasonably corrected, modified or developed by EPA, subject
only to Respondent’s right to invoke the procedures set forth in Section XV (Dispute
Resolution).

45. If upon resubmission, a plan, report, or other deliverable is disapproved or modified
by EPA due to a material defect, Respondent shall be deemed to have failed to submit such plan,
report, or other deliverable timely and adequately unless Respondent invokes the dispute
resolution procedures in accordance with Section XV (Dispute Resolution) and EPA’s action is
revoked or substantially modified pursuant to a Dispute Resolution decision issued by EPA or
supercededsuperseded by an agreement reached pursuant to that Section. The provisions of
Section XV (Dispute Resolution) and Section XVI (Stipulated Penalties) shall govern the
implementation of the Work and accrual and payment of any stipulated penalties during Dispute
Resolution. If EPA’s disapproval or modification is not otherwise revoked, substantially
modified or supereededsuperseded as a result of a decision or agreement reached pursuant to the
Dispute Resolution process set forth in Section XV, stipulated penalties shall accrue for such
violation from the date on which the initial submission was originally required, as provided in
Section XVI.

46. In the event that EPA takes over some of the tasks, but not the preparation of the RI

Report or the FS Report, Respondent shall incorporate and integrate information supplied by
EPA into the final reports._In conducting the Work Respondent may rely on and incorporate data
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iscu re specifically in the Work Pla

47. All plans, reports, and other deliverables submitted to EPA under this Settlement
Agreement shall, upon approval or modification by EPA, be incorporated into and enforceable
under this Settlement Agreement. In the event EPA approves or modifies a portion of a plan,
report, or other deliverable submitted to EPA under this Settlement Agreement, the approved or
modified portion shall be incorporated into and enforceable under this Settlement Agreement.

48. Neither failure of EPA to expressly approve or disapprove of Respondent’s
submissions within a specified time period, nor the absence of comments, shall be construed as
approval by EPA. Whether or not EPA gives express approval for Respondent’s deliverables,
Respondent is responsible for preparing deliverables acceptable to EPA.

XI. QUALITY ASSURANCE, SAMPLING, AND ACCESS TO INFORMATION

49. Quality Assurance. Respondent shall assure that Work performed, samples taken
and analyses conducted conform to the requirements of the SOW, the QAPP and guidances
identified therein. Respondent will assure that field personnel used by Respondent are properly
trained in the use of field equipment and in chain of custody procedures. Respondent shall only
use laboratories which have a documented quality system that complies with “EPA
Requirements for Quality Management Plans (QA/R-2)” (EPA/240/B-01/002, March 2001) or
equivalent documentation as determined by EPA.

50. Sampling.

a.  All results of sampling, tests, modeling or other data (including raw data)
generated by Respondent, or on Respondent’s behalf, during the period that this
Settlement Agreement is effective, shall be submitted to EPA in the next
monthlyquarterly progress report as described in Paragraph 39 of this Settlement
Agreement. EPA will make available to Respondent validated data generated by EPA
unless it is exempt from disclosure by any federal or state law or regulation.

b. Respondent shall verbally notify EPA at least 30 days prior to conducting
significant field events as described in the SOW--RI/FS Work Plan-erSamplng—and
AnalysisPlan. At EPA’s verbal or written request, or the request of EPA’s oversight
assistant, Respondent shall allow split or duplicate samples to be taken by EPA (and its
authorized representatives) of any samples collected in implementing this Settlement
Agreement. All split samples of Respondent shall be analyzed by the methods identified
in the QAPP.

51. Access to Information.

a. Respondent shall provide to EPA, upon request, copies of all documents
and information within its possession or control or that of its contractors or agents
relating to activities at the Site or to the implementation of this Settlement Agreement,
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including, but not limited to, sampling, analysis, chain of custody records, manifests,
trucking logs, receipts, reports, sample traffic routing;, correspondence, or other
documents or information related to the Work. Respondent shall also make available to
EPA, for purposes of investigation, information gathering, or testimony, its employees,
agents, or representatives with knowledge of relevant facts concerning the performance
of the Work.

b. Respondent may assert business confidentiality claims covering part or all
of the documents or information submitted to EPA under this Settlement Agreement to
the extent permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 US.C.
§ 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or information determined to be
confidential by EPA will be afforded the protection specified in 40 C.F.R. Part 2, Subpart
B. If no claim of confidentiality accompanies documents or information when it is
submitted to EPA, or if EPA has notified Respondent that the documents or information
are not confidential under the standards of Section 104(e)(7) of CERCLA or 40 C.F.R.
Part 2, Subpart B, the public may be given access to such documents or information
without further notice to Respondent. Respondent shall segregate and clearly identify all
documents or information submitted under this Settlement Agreement for which
Respondent assertasserts business confidentiality claims.

c. Respondent may assert that certain documents, records and other
information are privileged under the attorney-client privilege or any other privilege
recognized by federal law. If Respondent asserts such a privilege in lieu of providing
documents, it shall provide EPA with the following: 1) the title of the document, record,
or information; 2) the date of the document, record, or information; 3) the name and title
of the author of the document, record, or information; 4) the name and title of each
addressee and recipient; 5) a description of the contents of the document, record, or
information; and 6) the privilege asserted by Respondent. However, no documents,
reports or other information created or generated pursuant to the requirements of this
Settlement Agreement shall be withheld on the grounds that they are privileged.

d. No claim of confidentiality shall be made with respect to any data,
including, but not limited to, all sampling, analytical, monitoring, hydrogeologic,
scientific, chemical, or engineering data, or any other documents or information
evidencing conditions at or around the Site.

52. In entering into this Settlement Agreement, Respondent waives any objections to

any data gathered, generated, or evaluated by EPA, the State or Respondent in the performance
or oversight of the Work that has been verified according to the quality assurance/quality control
(“QA/QC”) procedures required by the Settlement Agreement or any EPA-approved RI/FS Work
Plans or Sampling and Analysis Plans. If Respondent objects to any other data relating to the
RI/FS, Respondent shall submit to EPA a report that specifically identifies and explains its
objections, describes the acceptable uses of the data, if any, and identifies any limitations to the
use of the data. The report must be submitted to EPA within 15 days of the monthly progress
report containing the data.
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XII. SITE ACCESS AND INSTITUTIONAL CONTROLS

53. Where any action under this Settlement Agreement is to be performed in areas
owned by or in possession of someone other than Respondent, Respondent shall use its

bestcommercially reasonable efforts to obtain all necessary access agreements within 30 days
after the Effective Date, or as otherwise specified in writing by the EPA Project Coordinator.

Respondent shall immediately notify EPA if after using its bestcommercially reasonable efforts
they—areit is unable to obtain such agreements. For purposes of this Paragraph, “best-efferts”

ineludes—the—payment-ofcommercially reasonable sumsefforts™ shall not require Respondent to
pay any sum of money in consideration of access. Respondent shall describe in writing its
efforts to obtain access. If Respondent cannot obtain access agreements, EPA may either (i)
obtain access for Respondent or assist Respondent in gaining access, to the extent necessary to
effectuate the response actions described herein, using such means as EPA deems appropriate;
(i) perform those tasks or acttvntles with EPA contractors; or (m) terminate the Settlement
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57. Notwithstanding any provision of this Settlement Agreement, EPA retains all of its
access authorities and rights, as well as all of its rights to require land/water use restrictions,
including enforcement authorities related thereto, under CERCLA, RCRA, and any other
applicable statutes or regulations.
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XIII. COMPLIANCE WITH OTHER LAWS

58. Respondent shall comply with all applicableteeal; state and federal laws and
regulations when performing the RI/FS. No local, state, or federal permit shall be required for
any portion of any action conducted entirely on-site, including studies, if the action is selected
and carried out in compliance with Section 121 of CERCLA, 42 US.C. § 9621. Where any
portion of the Work is to be conducted off-site and requires a federal or state permit or approval,
Respondent shall submit timely and complete applications and take all other actions necessary to
obtain and to comply with all such permits or approvals. This Settlement Agreement is not, and
shall not be construed to be, a permit issued pursuant to any federal or state statute or regulation.

XIV. RETENTION OF RECORDS

59. During the pendency of this Settlement Agreement and for a minimum of 10 years
after commencement of construction of any remedial action, Respondent shall preserve and
retain all non-identical copies of documents, records, and other information (including
documents, records, or other information in electronic form) now in its possession or control or
which come into its possession or control that relate in any manner to the performance of the
Work or the liability of any person under CERCLA with respect to the Site, regardless of any
corporate retention policy to the contrary. Until 10 years after commencement of construction of
any remedial action, Respondent shall also instruct its contractors and agents to preserve all
documents, records, and other information of whatever kind, nature or description relating to
performance of the Work.

60. At the conclusion of this document retention period, Respondent shall notify EPA at
least 90 days prior to the destruction of any such documents, records or other information, and,
upon request by EPA, Respondent shall deliver any such documents, records, or other
information to EPA. Respondent may assert that certain documents, records, and other
information are privileged under the attorney-client privilege or any other privilege recognized
by federal law. If Respondent asserts such a privilege, it shall provide EPA with the following:
1) the title of the document, record, or other information; 2) the date of the document, record, or
other information; 3) the name and title of the author of the document, record, or other
information; 4) the name and title of each addressee and recipient; 5) a description of the subject
of the document, record, or other information; and 6) the privilege asserted by Respondent.
However, no documents, records or other information created or generated pursuant to the
requirements of this Settlement Agreement shall be withheld on the grounds that they are
privileged.

61. Respondent hereby certifies-individually that to the best of its knowledge and belief,
after thorough inquiry, it has not altered, mutilated, discarded, destroyed or otherwise disposed
of any records, documents or other information (other than identical copies) relating to its
potential liability regarding the Site since notification of potential liability by EPA or the filing
of suit against it regarding the Site and that it has fully complied with any and all EPA requests
for information pursuant to Sections 104(e) and 122(e) of CERCLA, 42 U.S.C. §§ 9604(e) and
9622(e), and Section 3007 of RCRA, 42 U.S.C. § 6927.
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XV. DISPUTE RESOLUTION

62. Unless otherwise expressly provided for in this Settlement Agreement, the dispute
resolution procedures of this Section shall be the exclusive mechanism for resolving disputes
arising under this Settlement Agreement. The Parties shall attempt to resolve any disagreements
concerning this Settlement Agreement expeditiously and informally.

63. If Respondent objects to any EPA action taken pursuant to this Settlement
Agreement, including billings for Future Response Costs, theyit shall notify EPA in writing of its
objection(s) within 4530 days of such action, unless the objection(s) has/have been resolved
informally. EPA and Respondent shall have 30 days from EPA’s receipt of Respondent’s
written objection(s) to resolve the dispute (the “Negotiation Period”). The Negotiation Period
may be extended at the sole discretion of EPA. Such extension may be granted verbally but must
be confirmed in writing.

64. Any agreement reached by the Parties pursuant to this Section shall be in writing
and shall, upon signature by the Parties, be incorporated into and become an enforceable part of
this Settlement Agreement. If the Parties are unable to reach an agreement within the
Negotiation Period, an EPA management official at the Assistant Regional Administrator
(“ARA”) level or hlgher will 1ssue a final written dec1snon——EPA—s—dee|smﬂ, whlgg shall l_zg

mcorporated into and become an enforceable part of this Settlement Agreement. Respondent S
obligations under this Settlement Agreement shall not be tolled by submission of any objection
for dispute resolution under this Section. Following resolution of the dispute, as provided by this
Section, Respondent shall fulfill the requirement that was the subject of the dispute in
accordance with the agreement reached or with EPA’s decision, whichever occurs, and
regardless of whether Respondent agrees with the decision.

XVI. STIPULATED PENALTIES

65. Respondent shall be liable to EPA for stipulated penalties in the amounts set forth in
Paragraphs 66 and 67 for failure to comply with any of the requirements of this Settlement
Agreement specified below unless excused under Section XVII (Force Majeure). “Compliance”
by Respondent shall include completion of the Work under this Settlement Agreement or any
activities contemplated under any RI/FS Work Plan or other plan approved under this Settlement
Agreement identified below, in accordance with all applicable requirements of law, this
Settlement Agreement, the SOW, and any plans or other documents approved by EPA pursuant
to this Settlement Agreement and within the specified time schedules established by and
approved under this Settlement Agreement.

66. Stipulated Penalty Amounts -Work.

a. The following stipulated penalties shall accrue per day for any

noncompliance identified-a-Subparagraph-66(b):
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Penalty Per Violation Per Day Period of Noncompliance

$560143 1* through 14" day
$ 500710 15" through 30" day
$ 37:5603,543 31* day and beyond




stipulated penalty-inthe-amountof $750,000-- 69. All penalties shall begin to accrue on
the day after the complete performance is due or the day a violation occurs, and shall continue to
accrue through the final day of the correction of the noncompliance or completion of the activity.
However, stipulated penalties shall not accrue: (1) with respect to a deficient submission under
Section X (EPA Approval of Plans and Other Submissions), during the period, if any, beginning
on the 31* day after EPA’s receipt of such submission until the date that EPA notifies
Respondent of any deficiency; and (2) with respect to a decision by the EPA Management
Official designated in Paragraph 64 of Section XV (Dispute Resolution), during the period, if
any, beginning on the 21* day after the Negotiation Period begins until the date that the EPA
Management Official issues a final decision regarding such dispute. Nothing herein shall
prevent the simultaneous accrual of separate penalties for separate violations of this Settlement
Agreement.

70. Following EPA’s determination that Respondent has failed to comply with a
requirement of this Settlement Agreement, EPA may give Respondent written notification of the
same and describe the noncompliance. EPA may send Respondent a written demand for the
payment of the penalties. However, penalties shall accrue as provided in the preceding
Paragraph regardless of whether EPA has notified Respondent of a violation.

71.  All penalties accruing under this Section shall be due and payable to EPA within 30
days of Respondent’s receipt from EPA of a demand for payment of the penalties, unless
Respondent invokes the dispute resolution procedures in accordance with Section XV (Dispute
Resolution). All payments to EPA under this Section shall indicate that the payment is for
stipulated penalties, shall reference the EPA Region, the Site/Spill ID Number 08-94, the EPA
Docket Number , the name and address of the party(ies) making payment, shall be
paid by certified or cashier’s check(s) made payable to “EPA Hazardous Substances Superfund,”
and shall be mailed to:

Regular mail:

Mellon Bank

EPA Region VIII

Attn: Superfund Accounting

Post Office Box 360859

Pittsburgh, Pennsylvania 15251-6859
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Express Mail:

Mellon Bank

3 Mellon Bank Center
ROOM#153-2713

Pittsburgh, Pennsylvania 15259

or other such address as EPA may designate in writing, or by wire transfer to:

ABA=021030004
TREAS NYC/CTR/
BNF=/AC-68011008

Wire transfers must be sent to the Federal Reserve Bank in New Y ork.

Copies of check(s) paid pursuant to this Section, and any accompanying transmittal
letter(s) shall be sent to:

KathyrarKathryn Hernandez
Remedial Project Manager

Superfund Remedial Section, SEPR-RA
US EPA, Region VIII,

1595 Wynkoop Street

Denver, Colorado 80202

and to:

Maureen O’Reilly
Superfund Enforcement
U.S. EPA Region 8
8ENF-RC

1595 Wynkoop Street
Denver, CO 80202

72. At the time of payment, Respondent shall send notice that payment has been made
by email to acctsreceivable cinwd@epa.gov, and to:

EPA Cincinnati Finance Office
26 Martin Luther King Drive
Cincinnati, Ohio 45268

73. The payment of penalties shall not alter in any way Respondent’s obligation to
complete performance of the Work required under this Settiement Agreement.
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74. Penalties shall continue to accrue as provided in Paragraph 69 during any dispute
resolution period, but need not be paid until 15 days after the dispute is resolved by agreement or
by receipt of EPA’s decision.

75. If Respondent fails to pay stipulated penalties when due, EPA may institute
proceedings to collect the penalties, as well as Interest. Respondent shall pay Interest on the

unpaid balance, which shall begin to accrue on the date of demand made pursuant to Paragraph
71.

76. Nothing in this Settlement Agreement shall be construed as prohibiting, altering, or
in any way limiting the ability of EPA to seek any other remedies or sanctions available by virtue
of Respondent’s violation of this Settlement Agreement or of the statutes and regulations upon
which it is based, including, but not limited to, penalties pursuant to Section 122(1) of CERCLA,
42 U.S.C. § 9622(1), and punitive damages pursuant to Section 107(c)(3) of CERCLA, 42 U.S.C.
§ 9607(c)(3). Provided, however, that EPA shall not seek civil penalties pursuant to Section
122(1) of CERCLA or punitive damages pursuant to Section 107(c)(3) of CERCLA for any
violation for which a stipulated penalty is provided herein, except in the case of willful violation
of this Settlement Agreement or in the event that EPA assumes performance of a portion or all of
the Work pursuant to Section XX (Reservation of Rights by EPA), Paragraph 87.
Notwithstanding any other provision of this Section, EPA may, in its unreviewable discretion,
waive any portion of stipulated penalties that have accrued pursuant to this Settlement
Agreement.

XVII. FORCE MAJEURE

77. Respondent agrees to perform all requirements of this Settlement Agreement within
the time limits established under this Settlement Agreement, unless the performance is delayed
by a force majeure. For purposes of this Settlement Agreement, force majeure is defined as any
event arising from causes beyond the control of Respondent or of any entity controlled by
Respondent, including but not limited to its contractors and subcontractors, which delays or
prevents performance of any obligation under this Settlement Agreement despite Respondent’
bests commercially reasonable efforts to fulfill the obligation. Force majeure does not include
financial inability to complete the Work or increased cost of performance.

78. If any event occurs or has occurred that may delay the performance of any
obligation under this Settlement Agreement, whether or not caused by a force majeure event,
Respondent shall notify EPA orally within 48 hours of when Respondent first knew that the
event might cause a delay. Within five days thereafter, Respondent shall provide to EPA in
writing an explanation and description of the reasons for the delay; the anticipated duration of
the delay; all actions taken or to be taken to prevent or minimize the delay; a schedule for
implementation of any measures to be taken to prevent or mitigate the delay or the effect of the
delay; Respondent’s rationale for attributing such delay to a force majeure event if they intend to
assert such a claim; and a statement as to whether, in the opinion of Respondent, such event may
cause or contribute to an endangerment to public health, welfare or the environment. Failure to
comply with the above requirements shall preclude Respondent from asserting any claim of force

-29.




majeure for that event for the period of time of such failure to comply and for any additional
delay caused by such failure.

79. If EPA agrees that the delay or anticipated delay is attributable to a force majeure
event, the time for performance of the obligations under this Settlement Agreement that are
affected by the force majeure event will be extended by EPA for such time as is necessary to
complete those obligations. An extension of the time for performance of the obligations affected
by the force majeure event shall not, of itself, extend the time for performance of any other
obligation. If EPA does not agree that the delay or anticipated delay has been or will be caused
by a force majeure event, EPA will notify Respondent in writing of its decision. If EPA agrees
that the delay is attributable to a force majeure event, EPA will notify Respondent in writing of
the length of the extension, if any, for performance of the obligations affected by the force
majeure event.

XVIII. PAYMENT OF RESPONSE COSTS
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81. Payments of Future Response Costs.

a. Respondent shall pay EPA all Future Response Costs not inconsistent with the
NCP. On a periodic basis, EPA will send Respondent a bill requiring payment that includes a
Region 8 Cost Summary. Respondent shall make all payments within 30 days of receipt of each
bill requiring payment, except as otherwise provided in Paragraph 82 of this Settlement
Agreement. Payment shall be made to EPA by Electronic Funds Transfer (“EFT”) in accordance
with current EFT procedures to be provided to Respondent by EPA Region 8, and shall be
accompanied by a statement identifying the name and address of the party(ies) making payment,
the Site name, the EPA Region and Site/Spill ID Number 08-94, and the EPA docket number for
this action.

b. At the time of payment, Respondent shall send notice that payment has been
made to:

Kathyrn Hernandez

Remedial Project Manager

Superfund Remedial Section, SEPR-RA
US EPA, Region VIII,

1595 Wynkoop Street

Denver, Colorado 80202

and to:

Maureen O’Reilly
Superfund Enforcement
U.S. EPA Region 8
8ENF-RC

1595 Wynkoop Street
Denver, CO 80202
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and by email to acctsreceivable.cinwd@epa.gov, and to:

EPA Cincinnati Finance Office
26 Martin Luther King Drive
Cincinnati, Ohio 45268

c. The total amount to be paid by Respondent pursuant to Subparagraph 81.a- shall
be deposited in the Richardson Flat Operable Unit #2 Special Account within the EPA
Hazardous Substance Superfund to be retained and used to conduct or finance response actions at
or in connection with the Site;-or-to-be-transferred-byEPA-to-the-ERA—Hazardous-Substance
Superfund.

82. If Respondent does not pay Past-Response-Ceosts—within-30-days—-of-the-Effective
Date;-or-does—not-pay-Future Response Costs within 30 days of Respondent’s receipt of a bill,

Respondent shall pay Interest on the unpald balance of Pas{-—Res-pense—Gests—a-ndsugh Future
Response Costs espe e-Tnte PR

Re-sh RHA e-untH-the-date-of payment: TheIntereston
unpaid Future Response Costs shall begm to accrue on the date of the bill and shall continue to
accrue until the date of payment. If EPA receives a partial payment, Interest shall accrue on any
unpaid balance. Payments of Interest made under this Paragraph shall be in addition to such
other remedies or sanctions available to the United States by virtue of Respondent’s failure to
make timely payments under this Section, including but not limited to, payments of stipulated
penalties pursuant to Section XVI. Respondent shall make all payments required by this
Paragraph in the manner described in Paragraph 81.

83. Respondent may contest payment of any Future Response Costs under Paragraph 81
if it determines that EPA has made an accounting error or if they-believeijt believes EPA incurred
excess costs as a direct result of an EPA action that was inconsistent with the NCP. Such
objection shall be made in writing within 30 days of receipt of the bill and must be sent to the
EPA Project Coordinator. Any such objection shall specifically identify the contested Future
Response Costs and the basis for objection. In the event of an objection, Respondent shall within
the 30 day period pay all uncontested Future Response Costs to EPA in the manner described in
Paragraph 81. Simultaneously, Respondent shall establish an interest-bearing escrow account in
a federally-insured bank duly chartered in the State of Utah and remit to that escrow account
funds equivalent to the amount of the contested Future Response Costs. Respondent shall send
to the EPA Project Coordinator a copy of the transmittal letter and check paying the uncontested
Future Response Costs, and a copy of the correspondence that establishes and funds the escrow
account, including, but not limited to, information containing the identity of the bank and bank
account under which the escrow account is established as well as a bank statement showing the
initial balance of the escrow account. Simultaneously with establishment of the escrow account,
Respondent shall initiate the Dispute Resolution procedures in Section XV (Dispute Resolution).
If EPA prevails in the dispute, within 5 days of the resolution of the dispute, Respondent shall
pay the sums due (with accrued interest) to EPA in the manner described in Paragraph 81. If
Respondent prevails concerning any aspect of the contested costs, Respondent shall pay that
portion of the costs (plus associated accrued interest) for which they did not prevail to EPA in
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the manner described in Paragraph 81. Respondent shall be disbursed any balance of the escrow
account. The dispute resolution procedures set forth in this Paragraph in conjunction with the
procedures set forth in Section XV (Dispute Resolution) shall be the exclusive mechanisms for
resolving disputes regarding Respondent’ obligation to reimburse EPA for its Future Response
Costs.

XIX. COVENANT NOT TO SUE BY EPA

84. In consideration of the actions that will be performed and the payments that will be
made by Respondent under the terms of this Settlement Agreement, and except as otherwise
specifically provided in this Settlement Agreement, EPA covenants not to sue or to take
administrative action against Respondent pursuant to Sections 106 and 107(a) of CERCLA, 42
U.S.C. §§ 9606 and 9607(a),
and 1319, or Seciton 7003 of RCRA, 42 US.C. §6973, for the Work, Past Response Costs,
andor Future Response Costs. This covenant not to sue shall take effect upon reeeipt-by-EPA-of

------ nd—an ara
ot

- [=)

and—XV]—of -this—Settlement—Agreementthe Effective Date. This covenant not to sue is
conditioned upon the complete and satisfactory performance by Respondent of its obligations
under this Settlement Agreement, including, but not limited to, payment of Future Response
Costs pursuant to Section XVIII. This covenant not to sue extends only to Respondent and does
not extend to any other person.

XX. RESERVATIONS OF RIGHTS BY EPA

85. Except as specifically provided in this Settlement Agreement, nothing herein shall
limit the power and authority of EPA or the United States to take, direct, or Settlerent
Agreementorder all actions necessary to protect public health, welfare, or the environment or to
prevent, abate, or minimize an actual or threatened release of hazardous substances, pollutants or
contaminants, or hazardous or solid waste on, at, or from the Site. Further, nothing herein shall
prevent EPA from seeking legal or equitable relief to enforce the terms of this Settlement
Agreement, from taking other legal or equitable action as it deems appropriate and necessary, or
from requiring Respondent in the future to perform additional activities pursuant to CERCLA or
any other applicable law.

86. The covenant not to sue set forth in Section XIX above does not pertain to any
matters other than those expressly identified therein. EPA reserves, and this Settlement
Agreement is without prejudice to, all rights against Respondent with respect to all other matters,
including, but not limited to:

a. claims based on a failure by Respondent to meet a requirement of this
Settlement Agreement;

b. liability for costs not included within the definitien}sidefinitions of Past
Response Costs or Future Response Costs;
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c. liability for performance of response action other than the Work;
d. criminal liability;

e. liability for damages for injury to, destruction of, or loss of natural resources,
and for the costs of any natural resource damage assessments;

f. liability arising from the past, present, or future disposal, release or threat of
release of Waste Materials outside of the Site; and

g. liability for costs incurred or to be incurred by the Agency for Toxic Substances
and Disease Registry related to the Site.

87. Work Takeover.—in—the—event—EPA—determines—thatRespondent—has—ceased

> - ) O - -

N
O

0)

O

PDH rt-to-this-Paragraph-sh be-consideredFuture Response-Co hat-Re
purstant-to-Seetion>V-H-Payment-of Respense-Costs)— Notwithstanding any
this Settlement Agreement, EPA retains all authority and reserves all rights to take any and all
response actions authorized by law.

XXI. COVENANT NOT TO SUE BY RESPONDENT

88. Respondent covenants not to sue and agrees not to assert any claims or causes of
action against the United States, or its contractors or employees, with respect to the Work, Past
Response Costs, Future Response Costs, or this Settlement Agreement, including, but not limited
to:

a. any direct or indirect claim for reimbursement from the Hazardous Substance
Superfund established by 26 U.S.C. § 9507, based on Sections 106(b)(2), 107, 111, 112, or 113
of CERCLA, 42 U.S.C. §§ 9606(b)(2), 9607,9611,9612, or 9613, or any other provision of law;

b. any claim arising out of the Work or arising out of the response actions for
which the Past Response Costs or Future Response Costs have or will be incurred, including any
claim under the United States Constitution, the Utah Constitution, the Tucker Act, 28 U.S.C. §
1491, the Equal Access to Justice Act,28 U.S.C. § 2412, as amended, or at common law; or

c. any claim against the United States pursuant to Sections 107 and 113 of

CERCLA, 42 U.S.C. §§ 9607 and 9613, relating to the Work or payment of Past Response Costs
or Future Response Costs.
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90. Except as expressly provided in this Section XXI, Paragraph 88 (Non-Exempt De
Micromis Waiver), these covenants not to sue shall not apply in the event the United States
brings a cause of action or issues an Settlement-Agreementorder pursuant to the reservations set
forth in Paragraphs 83 (b), (¢), and (e) -(g), but only to the extent that Respondent’s claims arise
from the same response action, response costs, or damages that the United States is seeking
pursuant to the applicable reservation.

91. Nothing in this Agreement shall be deemed to constitute approval or
preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or
40 C.F.R. § 300.700(d).

92. Non-Exempt De Micromis Waiver. Respondent agrees not to assert any claims and
to waive all claims or causes of action (including but not limited to claims or causes of action
under Sections 107(a) and 113 of CERCLA) that it may have for all matters relating to the Site
against any person where the person’s liability to Respondent with respect to the Site is based
solely on having arranged for disposal efor treatment, or for transport for disposal or treatment,
of hazardous substances at the Site, or having accepted for transport for disposal or treatment of
hazardous substances at the Site, if all or part of the disposal, treatment, or transport occurred
before April 1, 2001, and the total amount of material containing hazardous substances
contributed by such person to the Site was less than 110 gallons of liquid materials or 200
pounds of solid materials.

93. The Non-Exempt De Micromis Waiver in Paragraph 92 above shall not apply with
respect to any defense, claim, or cause of action that Respondent may have against any person
meeting the above criteria if such person asserts a claim or cause of action relating to the Site
against Respondent. This waiver also shall not apply to any claim or cause of action against any
person meeting the above criteria if EPA determines:

a. that such person has failed to comply with any EPA requests for information or
administrative subpoenas issued pursuant to Section 104(e) or 122(e) of CERCLA, 42 U.S.C. §§
9604(e) or 9622(e), or Section 3007 of the Solid Waste Disposal Act (also known as the
Resource Conservation and Recovery Act or “RCRA”), 42 U.S.C. §6972, or has impeded or is
impeding, through action or inaction, the performance of a response action or natural resource
restoration with respect to the Site, or has been convicted of a criminal violation for the conduct
to which this waiver would apply and that conviction has not been vitiated on appeal or
otherwise; or

b. that the materials containing hazardous substances contributed to the Site by

such person have contributed significantly, or could contribute significantly, either individually
or in the aggregate, to the cost of response action or natural resource restoration at the Site.
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XXII. OTHER CLAIMS

94. By issuance of this Settlement Agreement, the United States and EPA assume no
liability for injuries or damages to persons or property resulting from any acts or omissions of
Respondent.

95. Except as expressly provided in Section XXI, Paragraph 92 (The Non-Exempt De
Micromis Waiver), and Section XIX (Covenant Not to Sue by EPA), nothing in this Settlement
Agreement constitutes a satisfaction of or release from any claim or cause of action against
Respondent or any person not a party to this Settlement Agreement, for any liability such person
may have under CERCLA, other statutes, or common law, including but not limited to any
claims of the United States for costs, damages and interest under Sections 106 and 107 of
CERCLA, 42 U.S.C. §8§ 9606 and 9607.

96. No action or decision by EPA pursuant to this Settlement Agreement shall give rise
to any right to judicial review except as set forth in Section 113(h) of CERCLA, 42 USC. §
9613(h). '

97. Respondent shall, with respect to any suit or claim brought by them for matters
related to this Settlement Agreement, notify the United States in writing no later than 60 days
prior to the initiation of such suit or claim.

98. Respondent shall, with respect to any suit or claim brought against them for matters
related to this Settlement Agreement, notify in writing the United States within ten days of
service of the complaint on Respondent. In addition, Respondent shall notify the United States
within ten days of service or receipt of any Motion for Summary Judgment and within ten days
of receipt of any order from a court setting a case for trial.

XXIII. CONTRIBUTION

99.a. The Parties agree that this settlement constitutes an administrative settlement for
purposes of Sections 113(f)(2) and 122(h)(4)> of CERCLA, 42 U.S.C. §§ 9613(f)(2) and
1229622(h)(4), and that each Respondent is entitled, as of the Effective Date, to protection from
contribution actions or claims as provided by Sections 113(f)(2) and 122(h)(4) of CERCLA, 42
U.S.C. §§ 9613(f)(2) and 9622(h)(4), or as may be otherwise provided by law, for “matters
addressed” in this Settlement Agreement. The “matters addressed” in this Settlement Agreement
are the Work, Past Response Costs, and Future Response Costs.

b. The Parties agree that this Settlement Agreement constitutes an administrative
settlement for purposes of Section 113(f)(3)(B) of CERCLA, 42 US.C. § 9613(f)(3)}B),
pursuant to which Respondent has, as of the Effective Date, resolved its liability to the United
States for the Work, Past Response Costs, and Future Response Costs.

c. Except as provided in Section XXI (Covenant not to Sue by Respondent),

Paragraph 92 (The Non-Exempt De Micromis Waiver), nothing in this Settlement Agreement
shall be construed to create any rights in, or grant any cause of action to, any person not a Party

-36-




to this Settlement Agreement. Except as provided in Paragraph 92 each of the Parties expressly
reserves any and all rights (including, but not limited to, pursuant to Section 113 of CERCLA, 42
U.S.C. § 9613), defenses, claims, demands, and causes of action which each Party may have with
respect to any matter, transaction, or occurrence relating in any way to the Site against any
person not a Party hereto. Nothing in this Settlement Agreement diminishes the right of the
United States, pursuant to Sections 113(f)(2) and (3) of CERCLA, 42 U.S.C. § 9613(f)(2)-(3), to
pursue any such persons to obtain additional response costs or response action and to enter into
settlements that give rise to contribution protection pursuant to Section 113(f)(2).

XXIV. INDEMNIFICATION

100. Respondent shall indemnify, save and hold harmless the United States, its officials,
agents, contractors, subcontractors, employees and representatives from any and all claims or
causes of action arising from, or on account of negligent or other wrongful acts or omissions of
Respondent, its officers, directors, employees, agents, contractors, or subcontractors, in carrying
out actions pursuant to this Settlement Agreement. In addition, Respondent agrees to pay the
United States all costs incurred by the United States, including but not limited to attorneys fees
and other expenses of litigation and settlement, arising from or on account of claims made
against the United States based on negligent or other wrongful acts or omissions of Respondent,
its officers, directors, employees, agents, contractors, subcontractors and any persons acting on
its behalf or under its control, in carrying out activities pursuant to this Settlement Agreement.
The United States shall not be held out as a party to any contract entered into by or on behalf of
Respondent in carrying out activities pursuant to this Settlement Agreement. Neither
Respondent nor any such contractor shall be considered an agent of the United States.

101. The United States shall give Respondent notice of any claim for which the United
States plans to seek indemnification pursuant to this Section and shall consult with Respondent
prior to settling such claim.

102. Respondent waives all claims against the United States for damages or
reimbursement or for set-off of any payments made or to be made to the United States, arising
from or on account of any contract, agreement, or arrangement between Respondent and any
person for performance of Work on or relating to the Site. In addition, Respondent shall
indemnify and hold harmless the United States with respect to any and all claims for damages or
reimbursement arising from or on account of any contract, agreement, or arrangement between
anyone-ot—more—of Respondent and any person for performance of Work on or relating to the
Site.

XXV. INSURANCE

103. - At least 30 days prior to commencing any on-Site Work under this Settlement
Agreement, Respondent shall secure, and shall maintain for the duration of this Settlement
Agreement, comprehensive general liability insurance and automobile insurance with limits of 1
million dollars, combined single limit, naming the EPA as an additional insured. Within the
same period, Respondent shall provide EPA with certificates of such insurance and a copy of

-37 -




each insurance policy. Respondent shall submit such certificates and copies of policies each year
on the anniversary of the Effective Date. In addition, for the duration of the Settlement
Agreement, Respondent shall satisfy, or shall ensure that its contractors or subcontractors satisfy,
all applicable laws and regulations regarding the provision of worker’s compensation insurance
for all persons performing the Work on behalf of Respondent in furtherance of this Settlement
Agreement. If Respondent demonstrates by evidence satisfactory to EPA that any contractor or
subcontractor maintains insurance equivalent to that described above, or insurance covering
some or all of the same risks but in an equal or lesser amount, then Respondent need provide
only that portion of the insurance described above which is not maintained by such contractor or
subcontractor.




XXVII. INTEGRATION/APPENDICES

108. This Settlement Agreement and its appendices—and—any—deliverabless—technical

=]

B ’ - ’ y =

a h ha dava a » Q "X aa P~ WaVaVaal-Va a
n » v - v >

and-enforeeable—underthis-Settlement-Agreement constitute the final, complete and exclusive
agreement and understanding among the Parties with respect to the settlement embodied in this
Settlement Agreement. The parties acknowledge that there are no representations, agreements or
understandings relating to the settlement other than those expressly contained in this Settlement
Agreement. The following appendices are attached to and incorporated into this Settlement
Agreement:

“Appendix A” is the SOWRI/F rk Plan.

“Appendix B” is a map of the Lower Silver Creek Site, Operable Unit 2 of the Richardson Flats
Tailings Superfund Site.

EAppendix-Cis-a-draft-easement:]
XXVIII. ADMINISTRATIVE RECORD

109. EPA will determine the contents of the administrative record file for selection of the
remedial action. Respondent shall submit to EPA documents developed during the course of the
RI/FS upon which selection of the response action may be based. Upon request of EPA,
Respondent shall provide copies of plans, task memoranda for further action, quality assurance
memoranda and audits, raw data, field notes, laboratory analytical reports and other reports.
Upon request of EPA, Respondent shall additionally submit any previous studies conducted
under state, local or other federal authorities relating to selection of the response action, and all
communications between Respondent and state, local or other federal authorities concerning
selection of the response action. At EPA’s discretion, Respondent shall establish a community
information repository at or near the Site, to house one copy of the administrative record.
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XXIX. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION

110. This Settlement Agreement shall be effective the day upon which this Settlement
Agreement has been signed by both EPA officials.

111. This Settlement Agreement may be amended by mutual agreement of EPA and
Respondent. Amendments shall be in writing and shall be effective when signed by EPA. EPA
Project Coordinators do not have the authority to sign amendments to the Settlement Agreement.

112. No informal advice, guidance, suggestion, or comment by the EPA Project
Coordinator or other EPA representatives regarding reports, plans, specifications, schedules, or
any other writing submitted by Respondent shall relieve Respondent of its obligation to obtain
any formal approval required by this Settlement Agreement, or to comply with all requirements
of this Settlement Agreement, unless it is formally modified.

XXX. NOTICE OF COMPLETION OF WORK

113. When EPA determines that all Work has been fully performed in accordance with
this Settlement Agreement, with the exception of any continuing obligations required by this
Settlement Agreement, including but not limited to payment of Future Response Costs or record
retention, EPA will provide written notice to Respondent. If EPA determines that any such
Work has not been completed in accordance with this Settlement Agreement, EPA will notify
Respondent, provide a list of the deficiencies, and require that Respondent modify the RI/FS
Work Plan if appropriate in Settlement Agreement to correct such deficiencies, in accordance
with Paragraph 36 (Modification of the Work Plan). Failure by Respondent to implement the
approved modified RI/FS Work Plan shall be a violation of this Settlement Agreement.

Agreed this ___ day of , 2009,

For Respondent

By:

Title:
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It is so ORDERED AND AGREED this day of

BY:

DATE:

, 2009.

Matthew Cohn, Assistant Director

Legal Enforcement Program

U.S. Environmental Protection Agency, Region 8
1595 Wynkoop Street

Denver, CO 80202-1129

BY:

DATE:

Kelcey Land, Director

RCRA & CERCLA Technical Enforcement Program
U.S. Environmental Protection Agency, Region 8
1595 Wynkoop Street

Denver, CO 80202-1129

BY:

DATE:

David Ostrander, Director

Preparedness, Assessment, and Emergency Response Program
U.S. Environmental Protection Agency, Region 8

1595 Wynkoop Street

Denver, CO 80202-1129

EFFECTIVE DATE:
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changed to "Delaware on May 8, 1953....of
several responsible”

123-124

Change

"responsible party under CERCLA Section 107(a)"
changed to "responsible parties for... CERCLA
Section 107(a)"

125

Change

"under CERCLA Section...operator of a facility."
changed to "under CERCLA Section 107(a)."

126

Deletion

a. Respondent is a person...42 US.C. §
9607(a).

127

Deletion

b. Respondent arranged...42 US.C. §
9607(a)(3).

128-129

Change

"9604(a) and 9622(a), if...terms of this Settlement"
changed to "9604(a) and 9622(a), if...terms of this
Settlement"

130-131

Change

"supervision of qualified...the course of the RI/FS,"
changed to "supervision of qualified...the course
of the RI/FS,"

132

Change

"qualifications. EPA...disapprove changes and"
changed to "qualifications. EPA...disapprove
changes and”

133-134

Change

"changes and additions to...initial notification."
changed to "changes and additions to...in its
discretion."

135

Change

"30. Within 30 days after...Date, Respondent"
changed to “30. Respondent”

136-137

Change

"Respondent shall...Coordinator who shall be"
changed to "Respondent has
designated...Coordinator who shall be"

138

Change

"required by this...extent possible," changed to
"required by this...extent possible,"

139

Change

"readily available during...EPA’s disapproval."
changed to "readily available during Site Work."

140-141

Change

"followed by a written...Settlement Agreement"
changed to "followed by a written...Settlement
Agreement”

142-143

Change

"this Settlement Agreement...receipt by
Respondent.” changed to "this Settlement
Agreement...Project Coordinator at:"

144

Insertion

Kerry C. Gee

145

Insertion

Vice President




146 Insertion United Park City Mines Co.
147 Insertion P.0O.Box 1450
148 Insertion Park City Utah 84060
149 Insertion Office: 435-333-6601
150 Insertion Cell: 801-694-0382
151152 |Change Kathyrn H"ernandez changed to "Kathryn
Hernandez
"34. Activities and...shall conduct activities"
163-164 |Change changed to "34. RI/FS Work Plan. ...shall
conduct activities"
"deliverables as provided...by reference" changed
155-156  |Change to "deliverables as provided...by reference"
"which is incorporated by...Work shall be
157-158 |Change conducted" changed to "which is incorporated
by...Work shall be conducted"
"this Settlement...NCP and EPA guidance,"
169-160 |Change changed to "this Settlement...NCP and EPA
guidance,"
) "issued guidance),...(OSWER Directive" changed
161-162  \Change to "issued guidance),...(OSWER Directive"
"subsequently issued...be amended or modified"
163 Change changed to "subsequently issued...be amended or
modified"
"as may be amended or...and other deliverables"
164-165 |Change changed to "as may be amended or...and other
deliverables"
"and other deliverables...reviewed and approved
166-167 |Change by" changed to "and other deliverables...reviewed
and approved by"
"or other deliverable...to submit pursuant to"
168-169 |Change changed to "or other deliverable...to submit
pursuant to"
170 Deletion a. Scoping. EPA will...and other deliverables:
171 Deletion @) RI/FS Work Plan. ...Settlement Agreement.
172 Deletion (2) Sampling and Analysis...Settlement
Agreement.
173 Deletion (3)  Site Health and...pendency of the RI/FS.
174 Deletion b: Community Relations...or concerning the
Site.
175 Deletion c. Site Characterization....and Analysis Plan.




176 Deletion d Reuse Assessment. If...issued guidance.

177 Deletion e. Baseline Human Health...issued guidance.

178 Deletion f. Draft Remedial...the Risk Assessments.

179 Deletion g 'Iireatabnhty Studies. ...and Other
Submissions):

180 Deletion (1)  Identification of...as specified by EPA.

181 Deletion (2)  Treatability Testing...of Work (“TTSOW”).

182 Deletion (3)  Treatability Testing...including a schedule.

183 Deletion (4)  Treatability Study...and Analysis Plan.

184 Deletion (5)  Treatability Study...Health and Safety Plan.

185 Deletion 6) Treatability Study...of Work and Work
Plan.

186 Deletion h. - I?evelf)pment and...and Other
Submissions):

187 Deletion (D) Memorandum on...Institutional Controls.

188 Deletion 2) Memorandum on...remedial alternatives.

189 Deletion i. _ I?etalled Analysis of...and Other
Submissions):

190 Deletion @)) Report on Comparative...as described in the
SOW.

191 Deletion (2)  Alternatives Analysis...Study Report.

192 Deletion 3) Draft Feasibility...remedial alternatives.

193 Deletion 35.  Upon receipt of the...Institutional Controls.

194 Deletion 36.  Moadification of the RI/FS Work Plan.

195 Deletion a. If at any time during...and other
deliverables.

196 Deletion b. In the event of...as modified or amended.

. c. EPA may determine that...for a complete

197 Deletion RI/ES.

198 Deletion d. Respondent shall...of the dispute.

199 Deletion e. Respondent shall...appropriate relief.

200 Deletion f. Nothing in this...actions at the Site.

201 Deletion 37.  Off-Site Shipment of...exceed 10 cubic
yards.

202 Deletion a. Respondent shall...in another state.

203 Deletion b. The identity of the...is actually shipped.

204 Deletion c. Before shipping any...the preceding

sentence.




"39.  Progress Reports. In...shall provide to

205 Change EPA" changed to "39. Progress Reports.
...shall provide to EPA"
"Respondent shall provide...reports by the 15th
206-207 |Change day" changed to "Respondent shall
provide...reports by the 15th day"
"the Health and Safety...abate or minimize such”
208-209 |Change changed to "the Health and Safety...abate or
minimize such”
210 Deletion the incident or Site...of Response Costs).
"b. In addition, in the...of a hazardous
211 Change substance” changed to "b. In addition, in
the...of a hazardous substance"
"Community Right-To-Know...U.S.C. § 11004, et
212-213 |Change seq." changed to "Community Right-To-
Know...U.S.C. § 11004, et seq."
"any combination of the...EPA shall not modify a"
214 Change changed to "any combination of the...EPA shall
not modify a"
"c. Respondent shall not...EPA approval,
215 Change approval" changed to "c. = While awaiting EPA
approval, approval"
216 Deletion d. For all remaining...point during the RI/FS.
"plan, report, or...modified or developed" changed
217 Change to "plan, report, or...modified or developed"
"Resolution decision...reached pursuant" changed
218-219  Change to "Resolution decision...reached pursuant”
"revoked, substantially...a decision or agreement”
220-221 |Change changed to "revoked, substantially...a decision or
agreement"
222 Insertion supplied by EPA into the...in the Work Plan.
"behalf, during the period that" changed to "s
223 Change behalf, during the period that"
"be submitted to EPA in...report as described in"
224-225 |Change changed to "be submitted to EPA in...report as
described in"
"field events as described...the SOW, RI/FS Work
226 Change Plan" changed to "field events as described in the
RI/FS Work Plan"
227 Change "RI/FS Work Plan or...Analysis Plan. At EPA"




changed to "RI/FS Work Plan. At EPA"

"reports, sample traffic...or other documents"

228-229 |Change changed to "reports, sample traffic...or other
documents"
"Agreement for which...confidentiality claims."
230-231 |Change changed to "Agreement for
which...confidentiality claims."
"Respondent, Respondent...to obtain all necessary”
232-233 |Change changed to "Respondent, Respondent...to obtain
all necessary"
"immediately notify EPA if...using its best efforts"
234-235 |Change changed to "immediately notify EPA
if...reasonable efforts"
"efforts they are unable...obtain such agreements."
236-237 {Change changed to "efforts it is unable to obtain such
agreements."
"For purposes of this...payment of reasonable"
238-239 |Change changed to "For purposes of this...“commercially
reasonable”
"reasonable sums of money...consideration of
240-241 |Change access." changed to "reasonable efforts”
shall...consideration of access."
242 Deletion terminate the Settlement...and other deliverables.
243 Deletion 54, If the Site, or any...to 42 U.S.C. § 9601(40):
244 Deletion a. an agreement to...but not limited to:
245 Deletion €)) Monitoring the Work;
246 Deletion (2)  Verifying any data or...States or the State;
247 Deletion 3) Conducting...at or near the Site;
248 Deletion ()] Obtaining samples;
249 Deletion &) Assessing the need...at or near the Site;
250 Deletion (6)  Assessing...Assurance Project Plans;
251 Deletion 5\7) Implementing the Work...Settlement
greement;
252 Deletion (8)  Inspecting and...(Access to Information);
253 Deletion (9)  Assessing Respondent...Agreement; and
254 Deletion (10) Determining whether...Settlement
Agreement.
255 Deletion b. an agreement,...restrictions]; and
256 Deletion c. the execution and...to such property:




257 Deletion ¢)) A draft easement, in...the State of Utah, and
258 Deletion 2) a current title...liens or encumbrances).
259 Deletion Within 15 days of EPA’s...by 40 U.S.C. § 255.
260 Deletion 55.  For purposes of...or just compensation.
261 Change 56. Ifl EPA determnll'ﬁs... governmental
controls." changed to
"shall comply with all...laws and regulations”
262 Change changed to "shall comply with all...laws and
regulations"
"61. Respondent hereby...best of its knowledge"
263 Change changed to "61. Respondent hereby...best of
its knowledge"
"billings for Future...notify EPA in writing of"
264-265 |Change changed to "billings for Future...notify EPA in
writing of"
"writing of its...such action, unless the" changed
266-267  Change to "writing of its...such action, unless the"
"(“ARA”) level or higher...issue a written decision"
268 Change changed to "(“ARA”) level or higher...a final
written decision"
"written decision. EPA’s...be incorporated into
269-270 |Change and" changed to "written decision, which...be
incorporated into and"
"accrue per day for any...in Subparagraph 66(b):"
271 Change changed to "accrue per day for any
noncompliance :"
272-273 |Change "$ 500" changed to "$ 143"
274-275 |Change “$ 1,500" changed to "$ 710"
276-277 |Change "$ 37,500" changed to "$ 3,543"
278 Deletion b. Deliverables and Compliance Milestones
279 Deletion (1)  Anoriginal and any...and analysis plan.
280 Deletion (2)  Anoriginal and any...investigation report.
281 Deletion 3) - An original and any...Work plan, if
required.
282 Deletion (49  Anoriginal and any...plan, if required.
283 Deletion (5)  Anoriginal and any...study report.
284 Deletion (6) Technical memorandum...if required.
285 Deletion @) Summary of RI data.
286 Deletion (8 Identification of...technologies




memorandum.

287 Deletion (9)  Treatability Testing...of Work, if required.
288 Deletion (10) Treatability Study...Report, if required.
289 Deletion (1 1) ‘Memorandum on Remedial Action
Objectives.
290 Deletion (12) Memoranda on...of alternatives.
291 Deletion (13) Payments of Past...Future Response Costs.
292 Deletion (14) Establishing an...the event of a dispute.
293 Deletion 67.  For monthly progress...lasting beyond 30
days.
. 68. In the event that EPA...the amount of
294 Deletion $750,000.
295296 |Change Kathyrn P{emandez changed to "Kathryn
Hernandez

"best efforts to fulfill the obligation." changed to

297-298  |Change "s commercially reasonable...fulfill the obligation."

299 Deletion 80.  Payment of Past Response Costs.
300 Deletion :.ction. Within 30 days after...number for this
301 Deletion b. At the time of...has been made to:
302 Deletion Kathyrn Hernandez

303 Deletion Remedial Project Manager

304 Deletion Superfund Remedial Section, SEPR-RA
305 Deletion US EPA, Region VIII,

306 Deletion 1595 Wynkoop Street

307 Deletion Denver, Colorado 80202

308 Deletion and to:

309 Deletion Maureen O’Reilly

310 Deletion Superfund Enforcement

311 Deletion U.S. EPA Region 8

312 Deletion 8ENF-RC

313 Deletion 1595 Wynkoop Street

314 Deletion Denver, CO 80202

315 Deletion and by email to... and to:

316 Deletion EPA Cincinnati Finance Office

317 Deletion 26 Martin Luther King Drive

318 Deletion Cincinnati, Ohio 45268




319

Deletion

c. The total amount to be...Substance
Superfund.

320

Change

"Respondent pursuant to...in the Richardson”
changed to "Respondent pursuant to...in the
Richardson"

321

Change

"at or in connection with...Substance Superfund."
changed to "at or in connection with the Site."

322

Change

"82. If Respondent does...Response Costs within
30" changed to "82. If Respondent
does...Response Costs within 30"

323-324

Change

"Interest on the unpaid...Future Response Costs"
changed to "Interest on the unpaid...Future
Response Costs"

325-326

Change

"Future Response Costs,...unpaid Future Response”
changed to "Future Response Costs. ...unpaid
Future Response”

327-328

Change

"made an accounting error...excess costs as a"
changed to "made an accounting error...excess
costs as a"

329

Change

"42 U.S.C. §§ 9606 and...Past Response Costs,"
changed to "42 U.S.C. §§ 9606 and...Past
Response Costs,"

330-331

Change

“the Work, Past Response...Costs. This covenant”
changed to "the Work, Past Response...Costs.
This covenant"

332-333

Change

"not to sue shall take...to sue is conditioned"
changed to "not to sue shall take...to sue is
conditioned"

334-335

Change

"United States to take,...necessary to protect”
changed to "United States to take,...necessary to
protect”

336-337

Change

"for costs not included...Response Costs or Future"
changed to "for costs not included...Response
Costs or Future"

338

Change

"87. Work Takeover. In...any other provision"
changed to "87. Work Takeover....any other
provision"

339

Deletion

89.  Respondent agrees not...for listing the Site.

340-341

Change

"a cause of action or...to the reservations set”
changed to "a cause of action or...to the
reservations set”




"on having arranged for...or for transport for"

342-343 |Change changed to "on having arranged for...or for
transport for"
"Sections 113(f)(2) and...42 U.S.C. §§ 9613(f)(2)"

344 Change changed to "Sections 113(f)(2) and...42 U.S.C. §§
9613(f)(2)"
"CERCLA, 42 U.S.C. §§...and that each

345-346  |Change Respondent” changed to "CERCLA, 42 U.S.C.
§§...and that each Respondent”
"agreement, or arrangement...person for

347 Change performance" changed to "agreement, or
arrangement...person for performance"

348 Deletion XXVI. FINANCIAL ASSURANCE

349 Deletion 104. Within 30 days of...of Work by
Respondent:

350 Deletion a. a surety bond...performance of the Work;

251 Deletion b one or more...cost of the Work;

352 Deletion 8 a trust fund...respects to EPA; and/or

353 Deletion d. a policy of insurance...performance of the
Work.

354 Deletion 105. Any and all...Settlement Agreement.

3565 Deletion 106. If, after the...resolving the dispute.

356 Deletion 107. Respondent may...resolving the dispute.
"Settlement Agreement and...the final, complete"

357 Change changed to "Settlement Agreement and...the final,
complete"

y "““Appendix A” is the SOW." changed to

HSBEE  kienge "«Appendix A” is the RI/ES Work Plan."

360 Deletion [“Appendix C” is a draft easement.]

Statistics:

Count

Insertions 126

Deletions 234

Moved from 0

Moved to 0

Style change 0

Format changed 0




Total changes

360






